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§23.75 Can recipients enter into long-
term, exclusive agreements with
concessionaires?

(a) Except as provided in paragraph
(b) of this section, you must not enter
into long-term, exclusive agreements
for concessions. For purposes of this
section, a long-term agreement is one
having a term longer than five years.

(b) You may enter into a long-term,
exclusive concession agreement only
under the following conditions:

(1) Special local circumstances exist
that make it important to enter such
agreement, and

(2) The responsible FAA regional of-
fice approves your plan for meeting the
standards of paragraph (c) of this sec-
tion.

(¢) In order to obtain FAA approval
of a long-term-exclusive concession
agreement, you must submit the fol-
lowing information to the FAA re-
gional office:

(1) A description of the special local
circumstances that warrant a long-
term, exclusive agreement.

(2) A copy of the draft and final leas-
ing and subleasing or other agree-
ments. This long-term, exclusive agree-
ment must provide that:

(i) A number of ACDBEs that reason-
ably reflects their availability in your
market area, in the absence of dis-
crimination, to do the types of work
required will participate as conces-
sionaires throughout the term of the
agreement and account for at a per-
centage of the estimated annual gross
receipts equivalent to a level set in ac-
cordance with §§23.47 through 23.49 of
this part.

(ii) You will review the extent of
ACDBE participation before the exer-
cise of each renewal option to consider
whether an increase or decrease in
ACDBE participation is warranted.

(iii) An ACDBE concessionaire that is
unable to perform successfully will be
replaced by another ACDBE conces-
sionaire, if the remaining term of the
agreement makes this feasible. In the
event that such action is not feasible,
you will require the concessionaire to
make good faith efforts during the re-
maining term of the agreement to en-
courage ACDBEs to compete for the
purchases and/or leases of goods and
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services to be made by the conces-
sionaire.

(3) Assurances that any ACDBE par-
ticipant will be in an acceptable form,
such as a sublease, joint venture, or
partnership.

(4) Documentation that ACDBE par-
ticipants are properly certified.

(5) A description of the type of busi-
ness or businesses to be operated (e.g.,
location, storage and delivery space,
“‘back-of-the-house facilities’” such as
kitchens, window display space, adver-
tising space, and other amenities that
will increase the ACDBE’s chance to
succeed).

(6) Information on the investment re-
quired on the part of the ACDBE and
any unusual management or financial
arrangements between the prime con-
cessionaire and ACDBE.

(7) Information on the estimated
gross receipts and net profit to be
earned by the ACDBE.

§23.77 Does this part preempt local re-
quirements?

(a) In the event that a State or local
law, regulation, or policy differs from
the requirements of this part, the re-
cipient must, as a condition of remain-
ing eligible to receive Federal financial
assistance from the DOT, take such
steps as may be necessary to comply
with the requirements of this part.

(b) You must clearly identify any
State or local law, regulation, or policy
pertaining to minority, women’s, or
disadvantaged business enterprise con-
cerning airport concessions that adds
to, goes beyond, or imposes more strin-
gent requirements than the provisions
of this part. FAA will determine
whether such a law, regulation, or pol-
icy conflicts with this part, in which
case the requirements of this part will
govern.

(c) If not deemed in conflict by the
FAA, you must write and administer
such a State or local law, policy, or
regulation separately from the ACDBE
program.

(d) You must provide copies of any
such provisions and the legal authority
supporting them to the FAA with your
ACDBE program submission. FAA will
not approve an ACDBE program if
there are such provisions that conflict
with the provisions of this part.
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